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reservoir because of some defect. Benavides v.
Gonzalez {(Civ.App.1965) 396 S.W.2d 512,

Heavy rainfall which continued for a day
and 2 half causing creek watersheds for several
miles to flood constituted “unprecedented
flood" relicving defendants from liability to
plaintiffs when defendants’ dam broke during
flood damaging plaintiffs’ property. Duke v.
Reily (Civ.App.1968) 431 S.W.2ad 765.

37. == Waiver, defenses
Where landowners .sued adjoining land-
. owner for damage to property aliegedly caused
by adjoining landowner’s unlawful diversion of
surface waters, and adjoining landowner al-
leged in defense that negligent design of drain-
age system by engineering firm was sole cause
of damage, but requested no issue on that
pleaded defense, it waived defense. Reid v. El
Paso Const. Co. (Sup.1973) 498 S.wW2d 923.

3%, Remedies

Where defendant wrongfully diverted sur-
face water to plaintiifs damage, and if such
diversion were not prevented, it would inflict
additional damage upon plaintiff in the future,
plaintiff was entitled to damages for perma-
nent injury o his land to date of trial and to
injunctive relief to prevent future damage.
Jones v. Rainey (Civ.App.1943) 168 SW2d 507,
‘&rror

A plaintiff in a surface water diversion suit
cannot recover past and future damages from
the same source of diversion and secure eg-
pitable relief preventing such diversion and
Future Jones v. Raincy, (Civ.App.
1043) 168 S.W.2d 507, error refused.

Former § 5.086 (now, this section) which
prohibited the diversion of natural flow of
surface water in manner damaging property of
another did not establish exclusive remedy but
remedy it provided was additional to common-
jaw remedies for interference with interests in

real property. Kraft v. Langford {Sup.1978)

565 S.w.2d 223,

Elements of cause of action under § 5.086
{now, this section) prohibiting diversion of nat-
ural flow of surface water were a diversion or
impairment of surface water which causes
damages to property of plaintff landowner.
Kraft v. Langford (Sup.1978) 565 S.W.2d 223.

Elements of cause of action under this sec-
tion in favor of property owners whose proper-
ty has been damaged by an overfiow of surface
waters caused by diversion of their natural
flow are a diversion of surface water which
causes damage 1o property of complaining par-
ty. Scott v. King (App.1983) 647 S.W.2d 3%4.

Though action based on subsec, (a) of this
section can only be brought against the owner
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of the coterminous estate, the statutory remedy
is not exclusive and property owner could also
maintain a common-aw cause of action
against officer and owner of corporation
which owned coterminous estate, as parties
who caused impoundment. * Bily v. Omni Equi.
tirés. Inc. (App. 14 Dist.1987) 731 S.W.2d 606,
. N

39, Third party liability

Where purchasers sued saller and neighbor-
ing landowner jointly for unlawful diversion of
surface water resulting in damage to purchas-
ers' property, and where neighboring land-
owner sued engineering frm as third-party de-
fendant alleging negligence in firm's design of
drainage system, neighbo: ﬁngﬁlandnwr:ﬂe:‘l's re-
covery against epgineering firm wo not
have absolved neighboring landowner from i
ability to purchasers, and trial court's etrone-
ous determinayion that neighboring land-
owner's claim against engineering Hrm was
barred by limitations did not necessitate rever-
sal of purchasers' recovery against neighboring
landowner and seller, against whom purchas.
ers’ claim had been fully tried. Reid v. El Paso
Const. Co. {Sup.1973) 498 5,W.2d 523,

40. Damages—Temporary injuries to land

In action for damages to farm land and
growing crops from defendants’ diversion of
natural flow of surface waters, in which jury
found that plaintiff's land had not been perma-

nently injured and that it could be restored 1o

its former condition at a reasonable cost of
$150, provision of verdict awarding piaintiff
$750 as the difference between market value of
land before and after construction of the ditch-
es and Jevees was erroncous. Coleman v
Wright (Civ.App.1941) 155 S.W.2d 382,

The measure of damages for temporary injo-
ry to land which had been rented by plaintiff
for farming purposes, caused by overflow wa-

-ters which prevented planting of crops for the

season, was reasonable rental value of land
and reasonable value of any work that plaintiff
might have performed in preparing land for
plaintiff before the damage occurred, Willacy
County Water Contro] & Improvement Dist,
No. 1 v. Cantrell (Civ.App.1943) 160 S.W2d
203, error dismissed 141 T. 335, 172 S.w.2d
294,

Instruction that measure of damages for in-
jury to land which had been rented by plaintiff
for farming purposes, caused by overflow wa-
ters which prevented planting of crops, was
reasonable market value of crops that would
have been produced and harvested, less cost of

_preparing land and preducing and harvesting
' crops, was erroncous.  Id. :
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Measure of damages for temporary infury to
jand caused by overflow waters which prevent
plainting of corp for a particular season is the
reasonable rentel value of the land and not the
probable value of unplanted crops less cost of
cultivation. Id.

Where wrongful ;h:;:i;: of surface water

to property owner’s caused temporary
g.:magsotﬂy. charge to jury as to what sum of
rhoney would properly compensate property

owner for permanent damage to his fand con- -

stituted reversible error. Langford v. Xraft
(Civ.App.1977) 551 S.W.2d 392, affirmed 565
S.w.2d 223,

In suit for the unlawiu! diversion of waters
onto plaintiff's land, a question of temporary
damage to the land was raised by the evidence,
and the proper measure of damages was the
" amount necessary to place plaintiff in the same
position she occupied prior to the injury; ac-
cordingly, the trial court erred in asking the

jury o the reasonable cost of reme-
dial repairs made-by an ordinarily prudent

owner. Planet Piows, Inc. v. Evans (Civ.App.
1980) 600 S.W.2d 874.

41, —— Permanent injuries to lund, dam.
ages

Permanent damages to land result from an
activity which is of such character and existing
under such circumstances that it will be pre.
sumed to continue indefinitely, ie., the injury
must be constant and continuous, not occa-
sional, intermittent or recurrent, and tempo-
rary damages to land may be found where
injury is not continuous but is sporadic and
contingent upon some irregular force such as
rain. Langford v. Kraft (Civ.App.1977) 551
S.w.2d 392, affirmed 565 S.W.2d 223,

Where flow of surface water through storm
drainage system which di water onto
plainiiff’s land depended upon fortuitous event
of rain and was not continuous, injuries alieg-
edly sustm;i_d by plaintiff posm:ignly char*:
acteristics of temporary injuries none o
characteristics of permanent harm; thus, trial
court erred in submitting issue of ent
damages. Kraft v. Langford (Sup.1978) 565
S.w.2d 223,

42, — damages

Liability under Rev.Civ.SL191}, art. 5011t
{now, this section), for permitting surface wa-
ters to overflow, or for the impounding there-
of, was limited to property damage caused by
the overflow. North Texas Compress & Ware-

lllnoau;e Co. v. Howard {Civ-App.1524) 265 S.W.

fxcts 1915, 34th Leg., 151 CS., c. 7. § 1 (now,
this section), making landowners liabie for di-
version of surface waters, by its express lan-
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guage only inhibited impounding or diversion
of surface water in such manner as to damage
property of another by overflow, and recovery
was limited to property damage caused by
overflow. North Texas Compress & Ware-
house Co. v. Howard (Civ.App.1925) 267 5.W.
1026.

43, ——— Punitive damages

There was sufficient evidence to support
finding that adjoining property owner and its
president and principal owner acted with con-
scious indifference to rights of plaintiff with
respect to impoundment of natural flow of
surface waters on plaintiff's property, so as to
be liable for punitive damages, even if they did
not originally intend that their actions result in
impounding of water on plaintiff's land, where
there was no real dispute that they intentional-
ly permitted the impounding 1o continue and
made no effort to correct problem other than
to file criminal complaints against plaintiff af-
ter temporary injunction had been granted,
Bily v. Omni Equities, Inc. (App. 14 Dist.1987)
731 5.W.24d 806, ref, nur.e

4%, — Mitigation of damages

In action for damages to farm land, and
growing crops resulting from defendants’ di-
version of natural flow of surface waters by
ditches and levess, in which jury found that
plaintiff could have prevented damages by
opening a ditch across his own land at cost of
$30, plaintiff's right to recovery would not be
restricied to such sum where there was no
pleading, evidence, or finding that such a ditch
could have been opened without injury to low.
er riparian owners. Coleman v. Wright (Civ.
App.1941) 155 S.W.2d 382,

In action for damage to land caused by dyke
erected by defendant railroad, the railroad was
entitied to show any facts in connection with
the injury complained of which tended to re-
duce or mitigate the damages and the amount
of compensation to which landowners might
be entitied. Panhandle & S.F. Ry. Co. v. Wig-
gins (Civ.App.1942) 161 S.W.2d 501, error re-

‘In view of fact that land had always been
subject :mlogir;g. jur)tr’- which founded that
property me subject 1o repeated in-
creased flooding as result of construction of
reservoir was authorized to find there was no
difference in the “befors” and *after” market
value of land. Ansley v. Tarrant County Water
Control and Imp. Dist. No. One (Civ.App.1973)
498 S.W.2d 468, ref. nr.e,

45. —— Allocation of damages

In action to recover for injuries to crops
from overfiow of water impounded by dams,
recovery against owner of one of the dams was
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limited to proportionate part of the sum repre-
senting entire damage as tity of water

impounded by it and which flowed over land
bore to quantity impounded by other and
which aiso flowed over it. Anderson v. High-
iand Lake Co. (Civ.App.1924) 258 S.W. 218.

A defendant who wrongfully diverts surface
water is not relieved of all liability to 2 plain-
tiff who also diverts such water, when water
diveried by each unites in causing an overflow
which damages the plaintiff, but in such a case
the defendant is liable for a proportionate part
of the damages suffered by plaintiff. Rainey v.
Jones (Civ.App.1941) 146 S.W.2d 794, error dis-
missed, judgment correct.

In landowners' action for damage to land
caused by dyke constructed by defendant rail-
road, where evidence showed that damage re-
sulted From erosion and that the erosion result.
od from various causes, for some of which the
raiiroad could not be held responsible, and
where evidence did not show the portion of
damages which™ resulted from the various
causes, the evidence was insufficient to sustain
the judgment for landowners. Panhandle &
SF. Ry. Co. v. Wiggins {Civ.App.1942) 161
S.W.2d 501, error refused,

- Where plaintiff's land was damaged by over-
flow of surface water independently diverted
by defendant's terraces, plaintiff's terraces,
dams and ditches, a second adjoining land-
owner's levees and dams, and a culvert across
an adjoining public road, defendant was liable
for that portion only of the damages caused by
his terraces. Jones v. Rainey (Civ.App.1943)
168 S.W.24 507, error refused.

In suit by purchasers against seller of Jand
and neighboring property owner for unlawful
diversion of surface water from natural
course. court properly entered joint and sever-
al judgment against both defendants after jury
found that both had caused diversion of water
and had refused 10 find that neighboring land-
owner’s diversion was sole proximate cause of
damage to plaintiffs’ land. Reid v. El Paso
Const. Co. (Sup.1973) 498 S.W.2d 923.

In suit for the unlawful diversion of waters
onto plaintiff's land, under the evidence of
record, the court should have drafted the dam-
age issue 50 as to direct the jury to apportion
from the evidence the part or percentage of
damages found 1o have been caused by the acts
of defendant and by other sources or, alterna-
tively, should have told the jury not to include
damages caused by any other source. Planet
Plows, Inc. v. Evans (Civ.App.1580) 600 S.W2d
874,
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46, —— Amount of damages

All damages, »resent and prospective, for
permanent injury to land resuiting from a di-
version of surface waters may be recovered in
one action, and the measure of damages for
such injury is the difference between the rea-
sonable market value ofrthe land immediately
before and immediately after the injury, Cole-
man v. Wright (Civ.App.1941) 155 S.W.2d 382.

' $250 damages for damage to plaintiff's prop
erty for maintenance by county of a public
road without a cuivert for six years so as to
obstruct the naturs]l flow of surface waters
from plaintiff's land and create an injurious
nuisance in the proximity of plaintiff's home
was not excessive.  Falls County v. Kluck (Civ.
App.1947) 199 5.W2d 704.

In action for damages against county for
maintaining 2 public road without a culverz for
six 50 as to obstruct the natural flow of

waters from plaintiff's land and create
an injurious nuisance, calculations of damages
were required to be predicated upon amount
of money which would reasonably compensate
plaintiff for six years including interest on
plaintiff’s losses, Falls County v. Kluck (Civ.
App.1947) 199 S.W.2d 704,

In suit brought by landowner who alleged
that defendant violated this section by divert
ing the natural flow of surface waters onto,
and impounding the waters on, her property,
the finding of $3,000 actual damages was not
supported by the evidence. Planet Plows, Inc.
v. Evans (Civ.App.1980) 600 S.W.2d B74.

47, —— Watver, damages

. : Landowner's waiver by failure 1o request

submission of issue of damages on first trial of
suit to enjoin diversion of surface water did
not bar his claim for damages upon a second
trial of the suit. Jones v. Raincy (Civ.App.
1943) 168 S.W.2d 507, ervor refused.

48. injunctions and equitable remedies—Eqg-
uitable principles

Rule of balancing equities was inapplicable

in controversy between riparian owners con-

structing levee to divert ordinary flood waters,

and riparian owners thereby . Bassv.

Taylor (Civ.App.1932) 50 S.W.ad 833, reversed

" on other grounds 126 T. 522, 90 S.W.2d 81iL

Under Vernon's Ann.Civ.St. art. 7589a (re-
pealed; now, this section) the remedy in equity
must be granted only on equitable principles.
Nolte Irr. Co. v. Willis {Civ.App.1944) 180 SW.
24 451, error refused.

Where defendant by impounding surface wa-
ters was violating statutory right of plaintiff
under Vernon's AnnCiv.St art. 7589%a (re- .
pealed; now, this section), the rule for. bal-
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ancing equitics was inapplicable in determin-
ing whether plaintiff was entitied to psrmanent
mandatory injunction. Nolte Irr. Co. v. Willis
(Civ.App.1944) 180 S.W.2d 451, crror refused.

in case of violation of Vernon's Ann.Civ.St.
art. 7589a (repealed; now, this section), relat-
ing to the diversion or impounding of surface
waters S0 as 1o property of another,
rule of balancing equities had no application.
Red Lake Fishing & Hunting Club v. Burleson
(Civ.App-1949) 219 S.W.2d 115, error refused.

Under Vernon's Ann.Civ.St. art. 75892 (re-
pealed; now, this section), providing remedies
both at law and in equity for party injured by
uniawful diversion of natural flow or im-
pounding of surface water, the remedy in equi-
ty must be granted only upon eguitable princi-
ples. Cabla v, Shockiey (Civ.App.1966) 402
S.W.2d 289, ref. nre.

Once a violation was shown of former
§ 5.086 (now, this section), prohibiting the di-
version or impounding of natural flow of sur-
face waters in a manner that damages the
property of another by the overflow of the
water diverted or impounded, the doctrine of
“halancing of eguities” was inapplicable in the
determination of whether to grant a temporary
mandatory injunction. Langford v. Kraft (Civ.
App.1973) 498 S.W.2d 42, ref. nre

49. —— Injury, injunctions and equitable
remedies

Plaintiff, injured by defendant’s violation of
Vernon's Ann.Civ.St. art. 7589a (repealed;
now, this section), had to show serious injury
or threatened injury before plaintiff would be
entitled to extraordinary rem=dy of permanent
mandatory injunction. Noilte Irr. Co. v. Willis
(Civ.App.1944) 180 S.W.2d 451, error refussd.

Serious injury or threatened injury had to be
shown in order to entitle injured party 1o man-
datory injunctive relief, under Vernon's Ann.
Civ.SL art. 7589a (repealed; now, this section),
against unlawful diversion of natural flow of
surface water or impounding of such water.
Cabla v. Shockley (Civ.App.1966) 402 S.W.2d
289, ref. nre .

Evidence failed to show such serious injury
or threat of such injury as a result of unlawful
diversion of natural flow of surface water by
reason of construction of dike on defendant’s
land along common boundary with adjoining
land-as would, under Vernon's Ann.Civ.St. art.
758%a (repealed; now, this section), emtitle
owner of adjoining land to mandatory injunc-
tion requiring removal of dike, Cabla wv.
Shockiey (Civ.App.1566) 402 SW.2d 289, ref.
n.r.e

The "status quo” to be by tempo-
rary mandatory injunction in adjoining land.

§11.086
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owner's action against real estare developers
was that which existed before developers had
constructed the drainage system which caused
flooding of adjoining landowner’s lands
Langford v. Kraft (Civ.App.1973) 498 S.W.2d
42, ref. nre,

50. —— Avallabllity of legal remedies, in
junctlons sud equitable remedies

Plaintiff was not required to plead or prove
that resulting from maintaining of a
public road by Falls County without a cuivert
so as to obstruct natural passage of surface
water from plaintiff's adjacent iand were be-.
yond the possibility of repair by monetary
compensation in order to authorize granting of
mandatory injunction, but showing nature of
trespass, recwTing injuries resuiting there-
from, difficulty if not impossibility, of arriving
at an actual amount of damages and necessity
for resorting to a multiplicity of suits within
respective periods of limitations in order to
recover for such cumulative damapes in the
future, was sufficient. Falls County v. Kluck
(Civ.App.1947) 199 S.W2d 704,

Where defendants, in constructing dam,
causad water to overfiow three-fourths of an
acre of plaintiffs 400-acre tract used as a fish-
ing and hunting club, piaintiff was entitled to
mandatory injunction commanding defendants
1o lower spiliway so that dam would not cause
water to overflow onto plaintiff's land, even
though plaintiff did not plead or prove that
damages from overflow were beyond possibili-
ty of repair by monetary compensation. Red
Lake Fishing & Hunting Club v. Burleson (Civ,
App.1949) 219 S.W.2d 115, error refused.

51, ~— Public improvements, injunctions
and equitable remedies

Where city maintained culvert, through
which floodwaters flowed onto property hold-
er's land, property holder’s remedy, if any,
must be for damages, and not for mandatory
injunction to abate nuisance, since public im.
provements are not subject to abatement. City
of Dallas v. Winans (Civ.App.1953) 262 S.W.2d
256.

82, —— Pleadings, injunctions and eq-
uitable remedies

Pleadings in suh to confirm judgments and
for injunction restraining defendams from di-
verting water 10 which plaintiff was entitied
for irrigating were suificient to support re-
straining order. Ward County Water Improve-
ment Dist. No. 3 v. Ward County Irr. Dist. No.
1 {Civ-App.1922) 237 S.W. 584,

A bill to enjoin the diversion of the natural
flow of surface water of adjacent territory by
the digging, widening, deepening, or lengthen-
ing of ditches, levees, or canals on lands of
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defendant, where such land was not contig-

uous to plaintiff’s land but was separated from
plaintiff's land by another tract, and there were
no facts alleged showing how or in what way
or manner such digging could cause damags to
plaimiff’s land, was insufficient. Colerman v.
Wright (Civ.App.1940) 136 S.W.24 270,

53, e Revl;w. injunctions and equituble

In reviewing order granting temporary in-
junction, Court of Appeais had to affirm trial
court’s judgment granting the temporary in-
sunction upon theory that defendants had di-
verted surface water in gquestion onto plain-
tiffs' property or any other theory sustained by
the evidence adduced at trial. Bishop v. Harris
(App. 12 Dist.1984) 669 S.W.2d 859, error dis-
missed.

54, Parties

Any cause of action against city for injuries
caused by water flowing through culvert lies in
perty at fime

injuries first éccurred, and not in favor of
perty. City of

256.

‘The county was not an indispensable party
to adjoining iandowner’s action to enjoin
estate developers from discharging water from

their storm sewer system on to owner’s lands
where, other

ment of bond to assure completion of the im-
provements, the county had not taken any ac-
tion toward accepting the streets in the devel-
opment as part of county road systemn. Lang-
ford v. Kraft (Civ.App.1973) 498 S.W.2d 42, ref.
nr.e.

A party injured by excess overflow of surface
water caused by acts of person or entity who is

not proprietor of land, whether or not acting .-

for or with knowledge and consent of other,
must, as to such person or entity, Jook to
common law for remedy and not to former.
§ 5.086 (now, this section) prohibiting diver-
sion of waters. Kraft v. Langford
(Sup.1978) 565 SW.2d 223.

Landowner did not have cause of action un-
der former § 5.086 (now, this section) prohibit-
ing diversion of natural flow of surface water
in manner damaging property of .another
against engineer who designed stormsewer
system which unlawfully discharged water
from neighboring tract onto land but who
owned no interest in neighboring tract; how-
ever, engineer’s status did not preciude refief
against him under common law. Kraft w.
Langford (Sup.1978) 565 S.w.2d 223.

than approval of pla* and require-’
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55. Limitation of actions

Where could not enforce rail-
road’s alleped promise 10 vendor to pay dam-
age to land caused by dyke, purchasers’ recov-
ery, if any, was limited 1o that to which they
might be entitied under Vernon's Ann.Civ.St.
art. 7589a (repealed; now, this section) or un-
der common law, and only damages to land
accruing within two years i i preced
ing the institution of the action could be recov-
ered. Panhiapdle & SF. Ry. Co. v. Wiggins
(Civ.App.1942) 161 S.W.2d 501, error refused,

Where city, without plaintiff's permission
and over his protest, unlawfully dug a ditch
across his land in 1933, and constructed storm
drain system which caused flood waters to be
cast on his land, plaintiffs cause of action
arose in 1933, and the 2-year limitation statute
[Vernon's Ann.Civ.St. art. 5526 (repealed; see,
now, V.TI.C.A. Civil Practice & Remedies Code,
§ 16.003)] ran from such time and barred an
action some B years later for damages resulting
from such act, even though not fully developed
within a period less than necessary to complete
the bar, Stillwell v. City of Fort Worth (1943)
140 T. 560, 169 S.W.2d 486.

Where embankment across private

roadway

" was first constructed by defendants in 1926,

rebuilt in 1948 and raised in 1949, plaintiffs’
cause of action accrued when they were in-

jured as a result of diversion of surface water

and as they pleaded they were damaged every
time it rained, their suit was not barred by
limitations. Samples v. Buckman (1952) 246
S.W.2d 283, error refused.

Where plaintiff owned land on both sides of
railroad roadbed, and water which had previ-
ously been impounded by roadbed was permit-
1ed to fow through bed and onto railroad
crossing approach by construction of railroad
culvert in 1917 or 1918, when, despite inunda-
tion and accumulation of water from time of
construction of culvert, no complaint of impas-
sibility of approach was made for more than
five years and not until change in machines
transported on road rendered same impassible
for such machines, action to require railroad
to construct another crossing and for damages
for temporary nuisance caused by improper

i because of construction of culvert
was barred by five-year statute of limitations
[Vernon's Ann.Civ.St. art. 5509 (repealed; see,
now, V.I.CA. Civil Practice Remedies Code,
§ 16.025)]. Meier v. Thompson (Civ.App.1952)
248 S.W.2d 493, ref. nre,

Where floodwaters flowed through culvert
onto property holder's land, any action for
against city was barred after two

years from date of occurrence of injury, which
was the construction of the culvert. City of
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pallas v. Winans (Civ.App.1953) 262 S.W.2d
256.

56. Venue
Where adjoining landowner alleged inten-
tional invasion of his property by real estate
developer by willful action violative of former
§ 5.086 (now, this section) prohibiting diver-
sion or impounding of water to the damage of
another rather than negligence on part of engi-
neer who designed storm sewer and
owner sought joint and several judgment
inst engineer and the developers, the “ac-
cepted work” doctrine did not avoid engineer’s
liability to adjoining lJandowner and would not
defeat venue in the county in which trespass
occurred. Langford v. Kraft (Civ.App.1973)
408 S.W.2d 42, ref. nr.e.

Where adjoining landowner established that
large guantities. of water were gathered in
drainage system designed and installed by en-
. gineer upon lands of real estate development

and that the water flowed onto owner's land 1o
his damage, there was sufficient showing of
trespass by the engineer for purposes of main-
tenance of venue within the county of the
trespass. Id

Where primary -and dominant purpose of

adjoining landowner's suit against real estate
developers and their engineer was for mone-
tary damages as result of flooding of his land
by water discharged from storm sewer system
owned by developers and designed by the engi-
neer and the landowner sought an injunciion
as ancillary relief, venue of the action was not
governed by Vernon’s Ann.Civ.St. art. 4656 (re-
pealed; sez, now, V.I.C.A. Civil Practice &
Remedies Code, § 65.023) expressly prescrib-

ing venue of ordinary injunction suits. Id. -

§7. Judicial notice

Courts will take judicial knowledge of gener-
al chzracter of the country in determining
. whether landowner may y drain sur-
face waters from his land. Johnson v. McMa-
I'u'.b;:3 {Comp.App.1929) 118 T. 633, 15 S.W.2d
1023. ‘

58. Presumptions and burden of proof
In proceeding by county for injunction com-
manding landowner to remove leves obstruct-
ing surface waters, the burden was upon coun-
-ty 10 establish facts entitling it to the injunctive
relief sought. Brittian v. Hale County (Civ.
App.1957) 297 S.W.2d 721.

In proceeding by county for injunction com-
landowner to remove leves which he

had built on his land thereby aliegedly causing
- surface water to overflow county road, where
evidence and landowner's admissions conciu-
sively revealed that landowner by construction
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of levee had diverted water across road to
county's damage, a prima facic case for county
was established. Brittian v. Hale County (Civ.
App.1957) 297 S.W.2d 721,

In action for damages cavsed to basement
apartment of plaintiffs by the diversion of sur.
face waters by defendant who filied in his lot,
burden was on defendant to prove the extent to
which damage might have been lessened by
plaintiffs by construction of a concrete trench,
Blocher v. McArthur (Civ.App.1957) 303

'8.W:2d 529, ref. nre

Defendants who, in agtion to compel remov-
al of dam or leves which backed water onto
road, claimed that culvert diverted water onto
their land with concentrated force had burden
of proof on their defensive issuc inguiring
whether construction of road was such as two
damage land by water flow, and defendants
could not obtain reversal on claim of insuffi-
ciency or lack of evidence to sustain jury's
negative answer to special issue. Marek v.
Baylor County (Civ.App.1968) 430 S.W.2d 220.

9. Submission of issues

" Under Texas law, determination of whether
intentional invasion of land of another by in-
terference with flow of water is reasonable can
be question of law for court but will ordinarily
be question of fact for jury to resolve, under all
facts and circumstances of case, by process of
balancing conflicting interests; standard is in
any event an objective one. Ford Motor Co. v.
Dallas Power & Light Co, (C.A.1974) 499 F.2d
400.

In action against pipe line company for inju-
ry occasioned by overfiow of water from heavy
rainfall, which owner alleged resulted from
negligent manner in which defendant con-
structed its lines across his land, notwithstand.
ing the lines divided tract into several parcels,
issue of damages to plaintiff's entire tract
should be submitted as a whole. Texas Pipe
Line Co. v. Higgs (Civ.App.1922) 243 S.W. 633,

In proceeding by county for injunction com-
manding landowner to remove levee which he
had constructed on his land therchy allegediy
causing surface water to overflow county road,
where landowner admitted in open court he
had built leve= and that it caused water to
overflow county road and there was cther cor-
roborative evidence of his admissions, and it
further conclusively revealed damages done, it
was not necessary to submit matter to jury,
and court could apply law to facts thus estab-
lished, although landowner joined issues with
county in his pleadings. Brittian v. Hale Coun-
ty {Civ.App.1957) 297 S.Wad 721.

Refusal to submit railroad’s requested spe-
cial issues inguiring as to whether waters
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which flooded apartments had been diverted
from their natural flows by e Struc-
tures was not harmful error where railroad
failed to tender issues inquiring whether such
diversion, rather than raiiroad’s failure to pro-
vide adequate sluice opening when roadbed
was construcied across portion of iake, was
proximate cause of flooding. Atchison, T. & 8.
F. Ry. Co. v. Mahon (Civ.App.1971) 473 SW.2d
598, ref. nr.e.

60, Instructions

Upon retrial of plaintiff landowners' action
against municipality for damages because of
city’s approval of construction of subdivision
on adjoining lind resulting in diversion of nat-
ura} water flow to plaintiffs’ land, trial court
would be required to submit explanatory in-
structions as 1o unreasonablieness as would en-
able jury to determine question of unreason-
ablensss of city’s action. Carter v, Lee (Civ.
App.1973) 502 S.W.2d 925, ref. nur.e.

61. Findings

Jury's finding supported by evidence that
defendants diverted no flood waters to plain-
tiff's land was conclusive. Wilson v. Hagins
(1927) 116 T. 538, 295 S.W, 922,

In proceeding by landowner to compel city
to abate nuisance caused by discharge of storm
waters through eulvert under city street onto
property owner's land, record failed to estab-
lish that city had ever done anything to change
natural flow of water in neighborhood of prop-
erty. City of Dallas v. Winans (Civ.App.1953)
262 S.wad 256,

In suit by construction company for alleged
negligence of power company in leaving power
line ditch uncovered during rain storm with
resuit that water was channeled into bassment
under construction by plaintiff, afleged conflict
between jury ings was immaterial in view
of finding that plaintiff was guilty of primary
negligence which proximately caused the dam-
age. Bock Const. Co. v. Dalias Power. & Light
Co. (Civ.App.1967) 415 S.W.ad 227.

WATER RIGHTS
Title 2

Jury's negative answer 1o special issue as 1
whether market value of property was d:
creased by reason of construction of reservoir
amounted to failure or bymwﬁﬂd
from preponderance of evidence that construc.
tion of reservoir caused plaintiffs’ land tp de-
crease in market value and meant that phin.
tiffs failed to discharge their burden of proof,
Ansley v. Tarrant County Water Control and
imp. Dist. No. One (Civ.App.1973) 498 S, w.2d
469, ref. nr.e.

Jury's finding that raarket value of plaintiffs’
land was the same after construction of reser.
voir as it. was before constituted ing that
there had been no decrease in markst vajue of
plaintiffs’ land and meant that plaintiffs sug
tained no damage by reason of any increased
flooding resulting from reservoir. [d.

Failure of jury to find that action of defend.
ant city in permitting construction of subdivi.
sion on defendant'’s land resulting in diversion
of natural flow of water to plaintiffs’ land was
unreasonable was contrary to great weight and
preponderance of evidence and manifestly un.

just. Carter v. Lee {Civ.App.1973) 502 S W.2d

925, ref. nre

Finding of jury that value of land of plaintiff
was $5,000 both before and after diversion of
actual flow of water by defendant adjoining
owner onto plaintiffs’ land was contrary to the
great weight and preponderance of evidence
and was manifestly unjust in view of testimony
showing that defendant diverted flow of sur.
face water so that more drained onto plaintiffs'
jand than would have nawrally, Carter v. Lee
(Civ.App.1973) 502 5.W.2d 925, ref. nr.e,

62, Verdict

Because of court's use of term “the property
in question belonging to plaintiffs” in suit by
plaintiffs for damage to land caused by defend-
ant adjoining owner’s diversion of natural flow
of water the verdict was ambiguous and ren-
dered so that it was impossible for court to be
certain as to jury’s intent in answering damage
issue and required reversal of judgment. Car-
ter v, Lee (Civ.App.1973) 502 S W.2d 925, ref,
nr.e

§ 11.087. Diversion of Water on International Stream

(a) When storm water or floodwater is released from a dam or reservoir on
an international stream and the water is designated for use or storage
downstream by a specified user who is legally entitled to receive it, no other
person may store, divert, appropriate, or use the water or interfere with its

passage downstream.

(b) The commission may make and enforce ruies and orders to implement
the provisions of this section, including rules and orders designed to:
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(1) establish an orderly system for water releases and diversions in order
to protect vested rights and to avoid the loss of reieased water;

(2) prescribe the time that releases of water may begin and end;

(3) determine the proportionate quantities of the released water in transit
and the water that would have been flowing in the stream without the
addition of the released water;

(4) require each owner or operator of a dam or reservoir on the stream

between the point of release and the point of destination to allow free
of the released water in transit; and

(5) establish other requirements the commission considers necessary to

effectuate the purposes of this section.

(c) Orders made by the commission to effectuate its rules under this section
peed not be published, but the commission shall transmit a copy of every such
order by certified mail to each diverter of water and to each reservoir owner
on the stream between the point of release and the point of destination of the
released water as shown by the records of the commission.

(d) A person who violates any provision of this section is guilty of a
misdemeanor and upon conviction is punishable by a fine of not more than
$100 or by confinement in the county jail for not more than six months or by
both. A person commits a separate offense cach day he continues to violate

“this section. '
Amended by Acts 1977, 65th Leg., p. 2207, ch. 870, § 1, eff. Sept. 1, 1977; Acts 1985,
69th Leg., ch. 795, § 1.007, eff. Sept. 1, 1985.

Historical Note

The 1985 amendment, in subsec. (b) substi- Derivation:
tted “commission” for *board” twice and in Acts 1957, 55th Leg., p. 502, ch. 241.
subsee. {c) substituted "its rules™ for “the Vernon's Ann.Civ.St. art. 7550a.
board’s reguiations” and “commission” for "de- Acts 1971, 62nd Leg., ch. 58, § 1.
panument” at the end of subsec. (c). V.I.C.A. Water Code, former § 5.087.

Library References
Navigable Waters e»34, '
CJ.5. Navigabie Waters § 11.

§ 11.0871. Temporary Diversion of Water on International Stream

(a) The commission may authorize, under conditions stated in an order, a
watermaster to provide for the temporary diversion and use by holders of
water rights of storm water or floodwater that spills from dams and reser-
Voirs on an international stream and otherwise would flow into the Gulf of
Mexico without opportunity for beneficial use.

_(b) In an order made by the commission under this section, the commis-
sion may not discriminate between holders of water rights from an interna-
u.ona.l stream except to the extent necessary to protect the holders of water
rights from the same source of supply.
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PERMITTEE’S ACKNOWLEDGEMENT OF DISCLAIMER REGARDING
PLACEMENT OF FILL ON PRIVATE PROPERTY

I, , the undersigned hereby
acknowledges  that  Harris County issued Development Permit No.
to the undersigned for the placement of fill on certain
land in Harris County, Texas known as

(Provide Legal Description of Property)

The undersigned acknowledges that said Development Permit was issued by
Harris County in reliance on certain facts, data, information and representations
provided by the wundersigned to Harris County.  The wundersigned further
acknowledges that such representations included a representation that the
undersigned would place the fill on said land in such a manner so as not to flood or
otherwise damage any land adjoining or near the land in which the fill is to be placed.
The undersigned further acknowledges that he or she has read Section 11.086 of the
Texas Water Code Annotated and is familiar with the provisions of said statute.

The undersigned understands that Harris County has not performed any
surveys or inspections of the undersigned’s lands, that Harris County is relying on the
facts, data and information and representations made by the undersigned and that
the undersigned shall be responsible for any damage or injury caused by such fill.

Signature of Owner
Entitled to Possession of Property

Print Name of Owner
THE STATE OF TEXAS §

COUNTY OF HARRIS §

Subscribed and sworn to be before me, this day of 20

(SEAL)

Notary Public for the State of Texas
My Commission Expires

County Clerk’s Office: Please mail to Harris County — Public Infrastructure Department
—Architecture and Engineering Division — Permit Office - 10555 Northwest Freeway, Suite
120, Houston, TX 77092-8620.

p:\forms\applications receiving area\fill affidavit.doc
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